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Abstract

The place of information gathering in admissibility of evidence during court hearing cannot be over-emphasized. The
introduction of forensic accounting techniques and processes into the mode at which information are gathered, preserved,
analyzed and presented or tendered in evidence in court has recorded a new turn in the delivery of justice since the emergence
of forensic accounting in America. This paper presents the place of forensic accounting components and investigation process
in information gathering techniques used to gather information about any target and subsequent admissibility of evidence in
court. Anything verifiable could be admitted in evidence as evidence is seen as means whereby a fact in question may be
proved or disproved and includes testimony; documents; and objects. This paper shall explain the ethical conduct of financial
fraud investigators and possible attacks against his/her evidence, personality, qualification, investigation process and analytical

tools among others under cross-examination.
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Introduction

In America, particularly after the terrorist attacks of
September 11, 2001, large cash was brought into America
by a number of perpetrators who used untraceable debit
cards. Investigations revealed that there were some
transactions with no moving of money, possibly using
offsetting receivables and payables that were untraceable [,
The Federal Bureau of Investigation (FBI) agents employed
forensic-type techniques when looking at credit cards,
phone records, and interviews with terrorists’ neighbors and
friends. Shutting down the cash flowing into the terrorists’
network was accomplished using financial sleuths 21,

On 10" October, 2006, Gordon Brown, the then British
Chancellor of the Exchequer, said that Forensic accountant
is getting a lot of respect. According to him, “what the use
of finger prints was to the 19th century and DNA analysis
was to the 20th, forensic accounting will be to the 21st
century.” B Financial forensics is an emerging area meant to
detect the fraudulent transactions occurring in businesses.
The concept of forensic accounting was first coined by
Maurice Peloubet in 1946 ™. To date forensic accounting
has become a fully-fledged profession having evolved and
progressed in tandem with the business world globally EI,
This paper is billed to elucidate the components of forensic
accounting, information gathering techniques, admissibility
and preservation of evidence in court. This paper does not
only set out to analyze information collected, present
various characteristics, qualities and classification of
evidence and their admissibility in court, but also conducts
within the context of the rules of evidence, the application
of financial skills and legal investigative mentality to
unresolved issues.

Concept of Forensic Accounting

Forensic Accounting is a socio-legal concept which
utilizes accounting, auditing, and investigative skills to
conduct an examination into the finances of an individual or
business. Forensic accounting not only utilizes accounting

and auditing skill, but also uses investigative skill to
determine what events actually took place in a financial
setting. The forensic accountants are specialists in seeing
beyond the figures in financial statements and addressing
the realities of business situations. They play a crucial role
of reducing risk through crafting and executing extended
procedures, advising audit committees, as well as
participating in research for investment analysis. They are
also considered as financial investigators who audit,
investigate and establish the accuracy of financial-related
records, usually concerning expected or continual legal
proceedings. Forensic accountants act as the interface
linking the financial and legal domains with their skills and
their services are engaged in court trial to identify, analyse
and examine financial evidence as well as to evaluate claims
[, The main goal of forensic investigation is to provide
precise and accurate information about certain events based
on the established processes and methodologies, along with
the appropriate policies, best practices, and guidelines that
stem from the theoretical foundations of forensic
examination U1,

Forensic accounting has over the years aided the delivery of
justice in no small measures, from identification of events to
engagement of the forensic team, to accessing the sources of
documents for information gathering, to preserving and
analyzing the information gathered, to making investigation
results worthy of admissibility in courts B, In litigation,
forensic accounting sees courts as its workshops, civil and
criminal lawsuits as its basic service identification and
investigation which leads to expert opinion as well as
expert’s evidence on a given matter [*l, The evidence usually
tendered in court are oftentimes not admissible and thus
giving rise to the question as to whether the judicial
proceedings used in admitting and assessing evidence have
any significant effect on forensic evidence [,

Forensic accounting is a branch of accounting which deals
with the investigation of financial fraud committed in a
company so as to uncover evidence of misconduct or fraud
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on the face of the financial records. It provides in-depth
analysis of the company’s books that can be presented as
evidence in the court of law. It is safe to say that Forensic
accountants are financial detectives who go through every
single transaction that is recorded to examine its accuracy,
manipulation, illegal transactions or fraudulent activities and
financial theft. Forensic accountants use a variety of
techniqgues to gather evidence. These include
analyzing financial ~statements, reviewing documents,
interviewing witnesses, and examining physical evidence.
The goal of forensic accountants is to find the truth behind a
situation. Forensic accounting is then the application of
investigative auditing procedure, and analytical skills to
resolve financial issues scientifically and in a manner that
meets standards required by courts of law M. In other
words, forensic accounting reduces the complexity in the
determination of court suits involving financial frauds by
distilling information and slicing away deceptions to help a
judge to see the essence of a financial dispute. This,
therefore, implies that the litigation process is very
paramount to forensic accounting. Forensic accounting
methods are not limited to the use of financial investigations
that result in legal prosecution; however, if this is the
purpose, the investigation and analysis must meet the
standards required in the court of competent jurisdiction 2,
Forensic Accounting could also prevent, detect and deter
fraudulent financial reporting, creative accounting and
financial institution fraud [*31,

In legal parlance, forensic accounting activities includes:
Criminal investigation, which is usually on behalf of the
police to present evidence professionally and concisely;
Shareholders and partnership: a dispute that involves
analysis of numerous year financial records for valuation
and qualification of the issue in dispute.

Concept of Evidence

Evidence is anything (tangible objects, documents, and

testimony) that relates to the truth or falsity of an assertion

made in a trial before the court. The evidence that is
required in the court of law is the evidence that is relevant to
the fact in issue . In court trial, the goal of the Forensic

Accountant is to collect evidence relevant to the fraud under

investigation so as to provide answers to the basic questions

about financial fraud before the court. There are different
types of evidence:

1. Documentary Evidence: Documentary evidence
consists of any proof that can be presented in writing
such as contracts, wills, invoices, books, maps,
drawings, letters, figures, etc 1. As most financial
crimes investigation is reactive or historic in nature,
documents generated prior to or during the commission
of that offence are essential referred to as documentary
evidence.

2. Demonstrative Evidence: Demonstrative evidence is
evidence that in-and-of itself has no probative value,
but rather serves to illustrate and enhance oral
testimony. This is a common form of proof, generally
having the form of the representation of an object.
Examples include: photographs, videos, sound
recordings, disc, sound track, x-rays, maps, drawings,
graphs, charts, simulations, sculptures, and models,
among others [6],

3. Any film, negative, tape or other devices in which one
or more visual images are embodied so as to be capable
of being reproduced from it [*7],
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4. Any device by means of which information is recorded,
stored or retrievable including computer output [€1,

The rules of evidence states the test of admissibility as such
that is based on how relevant is the evidence to the fact in
issue, where the evidence is not relevant to the fact in issue
it will not be admissible in evidence. It is therefore
important to note that regardless of whether the evidence is
factual or a mere opinion, the rule governing the
admissibility of evidence is that it must be relevant and
reliable. It is therefore the responsibility of the forensic
accountant to collect evidence and report findings of fact.
Any evidence relied upon must prove or disprove a fact. If
the evidence doesn't relate to a particular fact, it is
considered irrelevant and is therefore inadmissible.

Forensic Investigation

Forensic Investigation is another branch of forensic
accounting that involves the utilization of specialized
investigative skills in carrying out an inquiry conducted in
such a manner that the outcome will have an application to a
court of law. Evidence is deemed the critical element of
litigation and arbitration, hence cases involving accounting
facts require that evidence be provided I, Furthermore,
inappropriate forensic accounting evidence or lack of
forensic accounting evidence amounts to the greatest risk of
litigation and arbitration. This calls for the need to correctly
determine the loss items as well as amounts of the losses. In
the event of inappropriate practices like false accounting
and fraud, technology and sophisticated forensic accounting
methods and procedures should be employed to gather and
preserve forensic accounting evidence. This evidence,
which could be in form of accounting information, audit
documents, and evaluation in accordance with rules that
guide evidence, should be provided to the plaintiffs and
their lawyer, in a court of law but in a legal but simple way
that a layman can easily comprehend 21,

A forensic investigation may be grounded in accounting,
medicine, engineering, or some other disciplines and he is
often engaged in banks, police forces, and other
investigative government agencies for investigation,
analyzing and presentation of financial evidence in courts as
well as assisting the courts as an expert witness 2. Forensic
accountants utilize an understanding of economic theories,
business information, financial reporting  systems,
accounting and auditing standards and procedures, data
management and electronic discovery, data analysis
techniques for fraud detection, evidence gathering and
investigative techniques, and litigation processes and
procedures to perform their work 2, Forensic accountants
are also increasingly playing more proactive risk reduction
roles by designing and performing extended procedures as
part of the statutory audit, acting as advisers to audit
committees, fraud deterrence engagements, and assisting in
investment analyst research.

Sources of Forensic Accounting

Forensic accounting rely on law, accounting, assessment
and auditing tools: while legal tools, include lawsuits,
negotiation, consultation, mediation and arbitration to
govern false accounting and claim damages %, Forensic
accounting helps to find out the evidential facts from
multiple perspectives with the use of accounting and law
variables 4],
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Forensic Accounting investigation and information could be
through the following sources:

Company document

A company is a legal entity, registered for the stated
purpose(s). These purposes of every organization are
usually included in her various statutory documents which
serve as sources of vital information for forensic
investigation. These documents include but not limited to all
legal papers used to facilitate the company registration,
account signatories, staff attendants, Memorandum of
Understanding, Board of directors’ minute of meetings, staff
query and response, mails to staff and contractors, staff file,
asset file, insurance papers, staff gazette, certificate of
registration, etc.

Primary books of account

Books used to register daily business activities are an
essential source of information in the forensic accounting
process. Business transactions are to be recorded as daily as
at when effected, failure to record business transactions
appropriately may raise serious questions during a forensic
investigation %1, These records are usually prepared with
serial numbers, the process of approval, date of transaction,
name, and signature of the approving staff among others.
These records include and not limited to the Sales
register/ledger, invoice, receipts, memos, procurement
papers, approval papers, etc.

Performing Interviews

Interviewing is a critical part of a forensic investigation, as
it can assist the forensic accountant in establishing the: who,
what, when, where, how, and why. A successful interview is
an integral part of facts gathering and steering the
investigation in the right direction.

Research

The forensic investigator is burdened with the enormous
task of obtaining all the information to put the case together
(26 A vast amount of information about individuals and
businesses can be sourced from public sources, which states
that a wide variety of information has been digitized to be
available online. There are numerous commercial online
services available that the forensic accountant can utilize to
investigate issues. LexisNexis 1?71, identifies the following
search methods:

1. Newspaper/Media databases

Newspapers, publications, and journals can be used as
sources of information during the forensic investigation.
Many searchable databases deal specifically with news and
media resources.

2. Background searches

Background searches can be done by the forensic
accountant for various purposes. In some instances, it can be
used to seek evidence of fraud by digging deep into related
party transactions. In other instances, background searches
can be used to identify investigative leads, locate
interviewees, and perform asset searches. Association of
Certified Fraud Examiners (ACFE) identifies more reasons
for conducting background checks: discovering what public
sources expose concerning individuals and businesses that
the subscriber may do business with and discovering
information about potential employees 281,
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3. Internet searches
The Internet is the most basic way to source information.
Search engines and web directories can be used.

4. Asset searches

The ACFE indicates that the ownership of assets may be
discoverable through the use of property searches. It states
that the most common means of hiding assets is to transfer
the asset to another party, such as a family member. It
further states that local proprietary records can be used to
determine whether assets exist, where they exist and
whether they are recoverable 29,

5.  Company searches

The forensic accountant can perform company searches to
obtain information. This information will permit the
forensic accountant to uncover information about the
background and financial health of a company, uncover
information about key individuals in a company, and
identify potential conflicts of interest that exist.

Competence Required of a Forensic Accountant

To be considered a credible forensic accountant in the court
of law, such forensic accountant must possess the following
skills: creativity, analytical, curiosity, persistence and sound
professional judgment. He must be able to listen effectively
and communicate clearly and concisely. Moreover, the
forensic accountant, auditor and investigator are required to
possess some skills which are complementary to the
qualities enumerated above [, In addition, the forensic
accountant must be bold and be prepared to defend his
forensic analysis because the composure of an analyst is an
integral component in the ultimate outcome of the case.

Preservation of Evidence Gathered for Court
Admissibility

The handling of evidence is the most important aspect of
digital forensics and this is known as preservation of
evidence with which the isolation and protection of digital
evidence are founded so that it can later be analyzed.
Information obtained during a forensic investigation must be
handled and preserved in such a manner that its physical and
legal integrity is maintained to ensure that the evidence is
admissible B,

Most of the accused behind fraud use sophisticated
technology and accounting tricks to commit complex frauds.
This means that forensic accountants need state-of-the-art
facilities to uncover fraud. Computers are common tools
used by the culprits behind white-collar crimes. To find “the
smoking gun,” the forensic accountant will need to be able
to dig deep into the company’s computer system. However,
without the proper equipment, that process can prove to be
very difficult. To facilitate the preservation, collection,
analysis, and documentation of evidence, forensic
accountants can use specialized software and computer
hardware. Many new technologies allow the investigators to
recover deleted files, crack encryptions or codes, extract and
sort data %21,

Document management is critical in any fraud investigation.
Larger cases mean more documents, so the process of
managing them is even more important (and maybe more
complicated). Part of the document management process is
the preservation of the original evidence so that it may
someday be used in court. While an investigator often never
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knows if a case will ultimately end up in front of a judge,
the most prudent way to handle evidence is to assume that
you will be in court one day and to handle the evidence
carefully B3, Digital evidence is relatively easy to preserve
if you use the help of a knowledgeable professional. It is
better to bring in someone who is an expert in computer,
preferably someone who has testified in court several times.
That person is most likely to properly preserve digital
evidence for later presentation in court. At all costs, one
should not allow anyone to do anything to the computers
used by fraud suspects. The mere act of looking through
computer files can destroy important data and can
compromise the integrity of the digital evidence. Even
turning a computer on or off makes changes to its hard
drive, which could later call into question the evidence.
Only a qualified computer forensics expert is to touch the
computers in question B34,

Documentary evidence will need to be preserved too, and
the investigator will have to demonstrate a proper chain of
custody of the evidence if the matter ends up in court. Chain
of custody is a fancy way of saying that it is important to
secure evidence and demonstrate that it was not tampered
with or altered. You will have to show who had access to
the evidence, how it was secured, and how its integrity was
preserved B3 If a person is put in charge of a piece of
evidence, he should lock it in a cabinet and/or office that has
very limited access. He should know exactly who has the
keys to the room or storage device. In case he needs to move
the evidence or give it to someone, he should have
documentation prepared relative to that transfer of evidence,
and the person receiving it should be prepared to keep it
secured.

Investigators should not write on originals in any way or
otherwise destroy or mark them. He should make copies of
the originals, and use the copies as his working documents
for the investigation if he needs to write on them or
otherwise mark them. He needs to keep the original
evidence in the same condition in which it was received. If
the evidence received are copies, he may not be worried
about preserving them carefully. After all, it is not the actual
evidence. The process of preserving evidence is especially
important in cases in which the suspect is alleging that
evidence has been tampered with, altered, signatures are not
authentic, or documents are forged or fabricated.

Analysis of Information collected for Admissibility as
Evidence in Law Court

A Forensic Accounting Analyst who is a witnessin a
court trial, plays a key role in court cases that require
specialist knowledge and expertise of financial transactions,
business operations and performance, personal financial
affairs, and taxation [8. A forensic accounting expert
witness will help the court to understand often complex
financial issues and assist in reaching an informed decision.
The forensic accountant can offer a forensic accounting
witness service founded on wide experience as an expert
witness in criminal, civil, family courts and private cases for
the Prosecution, Defence, Claimant and Defendant [F71,
Forensic accounting involves analysis of accounting
records, interviewing related parties, and acting as an expert
witness. Although these factors are some of the main
aspects of forensic accounting, the profession is much wider
than this and it also pertains to both financial information
and non-financial information which includes the writing of
a report to management or the court 381,
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Admissibility of Information gathered as Evidence in
Law Court

Forensic accounting encompasses three major areas,
investigation, dispute resolution and litigation support. It
can, therefore, be seen as an aspect of accounting that is
suitable for legal review and offering the highest level of
assurance. According to the Association of Certified Fraud
Examiners (ACFE), forensic accounting is the use of skills
in potential or real civil or criminal disputes, including
generally accepted accounting and auditing principles;
establishing losses or profit, income, property or damage,
estimations of internal controls, frauds and others that
involve inclusion of accounting expertise into the legal
system. The array of components of financial crimes is not
exhaustive. The Economic and Financial Crimes
Commission Act (EFCC Act) B9 attempts to capture the
variety of economic and financial crimes found either within
or outside the commission. The EFCC Act defines
Economic and Financial Crimes to mean:

the non — violent criminal and illicit activity committed with
the objective of earning wealth illegally either individually
or in a group or organized manner thereby violating existing
legislation governing economic activities of Government
and its administration and includes any form of fraud,
narcotic drug trafficking, money laundering, embezzlement,
bribery, looting, and any form of corrupt malpractices,
illegal arms deal, smuggling, human trafficking and child
labour, illegal oil bunkering and illegal mining, tax evasion,
foreign exchange malpractice including counterfeiting
currency, theft of intellectual property and piracy, open
market abuse, dumping of toxic wastes and prohibited goods
e.t.c 49,

At the level of corporate organizations, financial crimes
were known to have led to the collapse of some
organizations 4, In Nigeria, Cadbury Nigerian Plc. whose
books were fraudulently manipulated by management was
attributed to have lost 15 billion Naira. In the case of the
nine collapsed commercial banks in Nigeria, about one
trillion naira was reported to have been lost through
different financial malpractice. These financial and
economic crimes were investigated by EFCC under the
EFCC Act. Another type of fraud is the ponzi scheme which
has affected a lot of people and it is the duty of forensic
accountants to recognize red flags of this nature and end
fraud. A ponzi scheme is a pyramid scheme in which money
from new investors is given to old investors in the form of
“returns” while the original investor give a sum of money
that is “invested” in the market. The perpetrator of the fraud
makes promises of high returns with little risk. But the
money is not actually invested; it is kept by the perpetrator
of the scheme. The efficacy of forensic accounting in
providing evidence for use of court lays on its ability to
integrate an understanding of accounting principles with
investigative procedures. This has been used to determine
whether or not an action behind financial record and
statements were distrustful.

Preserving evidence is the most important aspect of
accounting forensics. This process includes the isolation and
protection of digital evidence exactly as found without
alteration so that it can later be analyzed. According to
Brennan et al, Forensic auditors should note that
information obtained during a forensic investigation must be
handled and preserved in such a manner that its physical and
legal integrity is preserved to ensure that the evidence is
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admissible. Forensic accountants, therefore, need state-of-
the-art facilities like specialized software and computer
hardware to preserve the information gathered.

Forensic accounting involves analysis of accounting
records, interviewing related parties, and acting as an expert
witness. The techniques employed to analyze information
gathered in the course of an investigation could make or mar
the evidence and its subsequent admissibility in court.
Forensic data analysis tools such as analytics, Microsoft
Access, Microsoft Excel, analysis of transactions could be

employed while its interpretation must be done without bias
[42]

The evidence consists of anything that can be used to prove
something. In a legal sense, evidence means an assertion of
fact, opinion, belief, or knowledge whether material and
admissible or not 1, The intellectual evidence (the obvious,
the evident) and empirical evidence (proofs) in the fraud
investigation  process begins with a prediction,
circumstances under which a reasonable, professionally
trained expert could believe that fraud is taking or has taken
place. The investigator develops a hypothesis and looks for
evidence when there are indications of fraud, the
investigator develops a hypothesis and looks for evidence to
prove the hypothesis. Evidence gathering process includes
documents, interviews, observation, and other physical clues
like fingerprints.

The integrity of evidence is usually at the test in the law
court, whether a shred of evidence would be admissible or
not is connected with its relevance and weight “4. But
sometimes even relevant and weighty evidence might be
deemed inadmissible because it violated some formal law
1, As presented earlier in the integrity of evidence,
evidence is inadmissible if its origin is equally likely to have
been tampered with hence, the handling of evidence during
the entire process must be performed or witnessed by people
who are trustworthy, objective, and competent. Lastly, the
“chain of custody” which is the history of the evidence
from the time of seizure to the time of presentation must
remain unbroken and be strictly handled by forensic expert.

Forensic  accounting is utilized in litigation when
quantification of damages is needed. Parties involved in
legal disputes use the findings of a forensic accountant to
resolve disputes via settlements or court decisions, such as
compensation or benefit disputes. The forensic accountant
may be utilized as an expert witness if the dispute escalates
to a court decision 8. A forensic investigator can come
under cross-examination in the course of his job since he
could serve as an expert witness, a consultant, or play other
roles such as court-appointed expert, referee, arbitrator, or
mediator. However, an investigator may come under attack
during cross-examination due to insufficient preparation and
experience to qualify as an expert witness; inadequate
examination of the issues presented; use of misleading
illustrations, selection of unfair examples, drawing of
inferences not justified by facts, and improper emphasis or
exaggeration; and the impossibility of reaching a logical
conclusion.

Recommendations / Conclusion

The financial fraud scandals with companies like Enron and
WorldCom, the Internet and other technological advances,
and even the threat of terrorists have created a large demand
for the skills and services provided by forensic accountants.
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Forensic accountants are in high demand particularly as they
play critical roles in investigation of suspected financial
scandals and misappropriation of assets. It is their job to
bring independence and credibility to these investigations.
Forensic accountants need many skills to perform their
specialized jobs. Education and training in accounting and
business, as well as communication skill are necessary. The
most important skill is experience. This experience is gained
through simply maturing in the profession. The forensic
accountant acquires skills in accounting and auditing,
taxation, law, economics, information technology, business
operations, and management, internal controls, interpersonal
relationships, communication, and people. All interviews
should be transcribed upon completion of the examination
and a report should be drafted as soon as possible.
Moreover, Forensic accountants must be as good with
people as they are with numbers. They should also be
inclined to be aggressive rather than timid and shy. These
qualities allow them to be bold and successful even under a
tense cross-examination in court 7],

As an expert witness in the cause of litigation, the
government should invest in the forensic accountants by
retraining and giving them all the materials that will make
them acquire investigative skills needed to expose every
kind of financial theft as well as to train the financial
accountants to make them acquire better professional skills
for financial analysis and make them uphold the quality of
honesty and objectivity which will remove any emotional
affiliation and inordinate interest in the outcome of any
litigation. In addition, forensic accountant should be legally
made to be part of fraud and civil litigation process so as to
give them a sense of inclusiveness that would make them to
be interested in the jurisprudence of their country’s legal
system.

Lastly, every forensic accountant should know one thing
that they could be called upon to defend in court the forensic
report they submit to their clients and subsequently tendered
in Evidence in the law court. In this regard, they are advised
to learn and abide by the rules governing information
gathering,  preservation,  analysis, relevancy and
admissibility of the processed information in evidence in the
law court and be professional at all times.
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