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Abstract

International human rights standards play a crucial role in shaping the provisions related to matrimonial reliefs under personal
laws in various countries. Matrimonial reliefs refer to legal remedies available to individuals in cases of marriage-related
issues, such as divorce, separation, property distribution, child custody, and spousal support. These standards are aimed at
ensuring that individuals enjoy fundamental human rights within the context of personal laws governing marriage and family

matters.
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Introduction

The intersection of international human rights standards and
matrimonial reliefs under personal laws constitutes a critical
and intricate area within the realm of legal and societal
governance. Personal laws, deeply rooted in cultural,
religious, and historical contexts, play a pivotal role in
regulating various aspects of matrimonial relations,
including marriage, divorce, inheritance, and child custody.
At the same time, international human rights standards serve
as a global framework, universally accepted, and designed
to safeguard the fundamental rights and freedoms of
individuals, regardless of their cultural or religious
background. This convergence of personal laws and
international human rights raises profound questions about
the balance between cultural and religious autonomy and the
imperative to protect individual rights and equality under
the law. This intricate interplay underscores the need for a
comprehensive examination of how nations navigate this
delicate terrain, striving to harmonize deeply ingrained
customs with the imperatives of human rights. This essay
aims to explore the challenges, complexities, and potential
resolutions within this multifaceted relationship, ultimately
shedding light on the broader implications for justice,
equality, and the protection of human rights in the context of
matrimonial reliefs governed by personal laws ™.

Universal declaration of human rights (UDHR)

The Universal Declaration of Human Rights (UDHR) lays

down several principles and rights that are relevant to

matrimonial reliefs under personal laws 21,

1. Article 16: Right to Marriage and Family

= This article implies that personal laws should uphold
the principles of free choice in marriage and should
prohibit forced marriages or marriages conducted
without the consent of the parties involved.

. Article 7: Equality Before the Law
= Article 7 of the UDHR asserts that all are equal before
the law and are entitled to equal protection against
discrimination. This principle of equality is
fundamental when dealing with matrimonial reliefs.
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= Personal laws must not discriminate on the basis of
gender, religion, or other characteristics when providing
reliefs related to marriage, divorce, child custody, or
property distribution.

3. Article 12: Right to Privacy

= Atrticle 12 of the UDHR recognizes the right to privacy.
This right is relevant to matrimonial matters, especially
issues related to divorce, separation, and family
disputes.

= Personal laws should respect individuals' privacy and
dignity when adjudicating matrimonial cases, ensuring
that personal matters are handled with due regard for
the privacy of the parties involved.

. Article 8: Right to Remedy
= |n the context of matrimonial reliefs, this article implies
that individuals have the right to access legal remedies
and seek redress for issues such as spousal abuse,
property disputes, or child custody matters through the
legal system.

5. Article 2: Non-Discrimination

While Article 2 of the UDHR does not explicitly

mention marriage, it establishes the principle that no

one should be subjected to discrimination of any kind.

= This principle of non-discrimination is relevant to all
aspects of matrimonial reliefs and emphasizes the need
for personal laws to treat all individuals equally,
regardless of their characteristics or circumstances.

International covenant on civil and political rights

(ICCPR)EI

While the ICCPR primarily focuses on civil and political

rights, its provisions have implications for matrimonial

reliefs under personal laws in several ways [“I:

1. Right to a Fair and Public Hearing (Article 14): In
matrimonial cases, this right ensures that individuals
have access to a fair and just legal process when
seeking reliefs such as divorce, child custody, and
spousal support.
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2. Right to Privacy (Article 17): Article 17 of the ICCPR
recognizes the right to privacy. This right is relevant to
matrimonial reliefs because it ensures that individuals
have a sphere of personal autonomy and confidentiality
within their family and marital affairs. Personal laws
must respect the privacy of individuals when addressing
issues related to marriage, divorce, and family matters.

3. Freedom of Thought, Conscience, Religion, and
Belief (Article 18): Article 18 of the ICCPR protects
the freedom of thought, conscience, religion, and belief.
This provision can be relevant to matrimonial cases
when individuals are dealing with issues related to
religious conversion or when personal beliefs affect
marriage and divorce decisions.

4. Freedom of Expression (Article 19): Article 19 of the
ICCPR protects freedom of expression, which may
come into play in matrimonial disputes when
individuals need to express their views, concerns, or
grievances regarding family matters.

5. Equality before the Law (Article 26): Article 26 of
the ICCPR guarantees equality before the law. In the
context of matrimonial reliefs, this means that personal
laws should not discriminate on the basis of gender,
religion, or other characteristics. All individuals should
have equal access to legal remedies and protection
under the law.

6. Non-Discrimination (Various Articles): While the
ICCPR doesn't have a specific provision dedicated to
non-discrimination in  matrimonial matters, the
principles of non-discrimination (such as gender
discrimination) are inherent in various articles,
including Article 26. These principles require that
personal laws do not discriminate against individuals

based on their gender or other protected characteristics
5l

International Covenant on Economic, Social, and

Cultural Rights (ICESCR)

The International Covenant on Economic, Social, and

Cultural Rights (ICESCR) is a United Nations treaty that

recognizes a range of economic, social, and cultural rights

as fundamental human rights [,

1. Right to Family Life (Article 10)

= Article 10 of the ICESCR recognizes the right to family
life. This right encompasses various aspects of family
relationships, including marriage. Governments that are
parties to the Covenant are expected to respect and
protect this right, which may include addressing issues

related to matrimonial reliefs.

2. Equality in Marriage (Article 3)

= Article 3 of the ICESCR emphasizes the equal right of
men and women to the enjoyment of economic, social,
and cultural rights, including the right to marry. This
principle of gender equality is relevant to matrimonial
reliefs, as it may impact issues like divorce settlements,
property rights, and spousal support.
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3. Non-Discrimination (Article 2)

= Article 2 of the ICESCR prohibits discrimination in the
enjoyment of Covenant rights, including those related
to matrimonial reliefs. Personal laws that discriminate
against certain groups or individuals based on factors
like gender, religion, or ethnicity may be inconsistent
with this provision.

4. Social Security and Adequate Standard of Living
(Articles 9 and 11)

= Matrimonial reliefs can be connected to the right to
social security and an adequate standard of living, as
they may involve matters like alimony, property
division, and financial support for spouses and children
after divorce or separation.

5. Access to Courts and Legal Remedies (Article 6)

= Article 6 of the ICESCR recognizes the right of
individuals to seek effective remedies through national
courts and tribunals. This provision is relevant to
matrimonial reliefs, as it underscores the importance of
access to legal remedies in cases of marital disputes and
violations of rights within personal laws.

6. Best Interests of the Child (Article 10)

= Matrimonial reliefs often involve issues related to child
custody, visitation rights, and child support. Article 10
of the ICESCR emphasizes that the best interests of the
child must be a primary consideration in all actions
concerning children, including those within marital
disputes.

Convention on the elimination of all forms of

discrimination against women (CEDAW)

CEDAW has a direct and significant impact on matrimonial

reliefs under personal laws by addressing issues related to

marriage, divorce, and family rights. Here are some ways in
which  CEDAW influences matrimonial reliefs under

personal laws [1:

1. Non-Discrimination (Article 1): This provision
implies that personal laws, including those related to
marriage and family matters, must not discriminate
against women.

2. Marriage and Family Life (Article 16): Article 16 of
CEDAW specifically addresses the rights and
responsibilities of women in marriage and family life. It
calls for the elimination of discrimination against
women in all matters relating to marriage and family,
including equal rights and responsibilities during
marriage, the same right to freely choose a spouse, and
equal rights and responsibilities with regard to the
upbringing and development of children.

3. Consent to Marriage (Article 16): CEDAW
emphasizes that marriage should be entered into with
the free and full consent of both parties. This provision
implies that forced marriages or marriages without the
genuine consent of women are violations of CEDAW
principles.
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4. Protection from Violence and Harm (General
Obligation): While not specific to matrimonial reliefs,
CEDAW's general obligation to protect women from
violence and harmful practices has implications for
personal laws governing issues such as domestic
violence, child marriage, and other harmful customs
that affect women within the family.

Convention on the Rights of the Child (CRC)

CRC influences matrimonial reliefs under personal laws [€1:

1. Non-Discrimination (Article 2): While the CRC
primarily focuses on the rights of the child, the
principle of non-discrimination in Article 2 implies that
personal laws should not discriminate against children
based on their gender, race, or other characteristics
when determining matrimonial reliefs.

2. Best Interests of the Child (Article 3): Article 3 of the
CRC emphasizes that the best interests of the child
should be a primary consideration in all actions
concerning children. This principle applies to
matrimonial cases, including decisions related to child
custody, visitation, and support.

3. Right to Maintain Personal Relationships (Article
9): Article 9 of the CRC recognizes the right of a child
to maintain personal relationships and direct contact
with both parents, except when this is contrary to the
child's best interests. This provision is relevant to
divorce and separation cases where child custody and
visitation arrangements are determined.

4. Family Reunification (Article 10): Article 10 of the
CRC recognizes the right to family reunification for
children and their parents, which can be relevant in
cases involving international marriages and custody
disputes.

5. Child Support and Adequate Standard of Living
(Articles 26 and 27): The CRC includes provisions that
relate to children's right to an adequate standard of
living, including access to food, clothing, and shelter.
These provisions can be relevant to child support and
maintenance issues in matrimonial cases.

European Convention on Human Rights

The European Convention on Human Rights (ECHR) is a

regional human rights treaty that establishes a framework

for the protection of fundamental rights and freedoms in

Europe. While the ECHR doesn't specifically address

matrimonial reliefs under personal laws, it has several

provisions that have implications for marriage and family
matters within the jurisdiction of the European Court of

Human Rights (ECHR) I, Here are some key aspects of the

ECHR that influence matrimonial reliefs under personal

laws [101;

1. Right to a Fair Trial (Article 6): Article 6 of the
ECHR establishes the right to a fair trial in civil and
criminal matters. It can be invoked in cases involving
matrimonial reliefs when parties seek legal remedies
through the courts.
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2. Right to Respect for Private and Family Life
(Article 8): Article 8 of the ECHR is one of the most
relevant provisions concerning matrimonial reliefs. It
guarantees the right to respect for private and family
life. This right can be invoked in cases related to
divorce, child custody, adoption, and other family law
matters. The ECtHR often considers whether state
actions interfere with an individual's right to private and
family life and whether such interference is justified.

3. Right to Marry (Article 12): Article 12 of the ECHR
recognizes the right to marry and found a family. While
this article primarily protects the right to marry, it can
also be relevant in cases where individuals are denied
the ability to marry or remarry due to discriminatory
personal laws or state practices.

4. Non-Discrimination (Article 14): Article 14 of the
ECHR prohibits discrimination on any ground,
including sex, religion, or other characteristics. This
provision is important in cases where personal laws
discriminate against individuals, particularly women, in
matters related to marriage, divorce, and family rights.

The African charter on human and peoples’ rights

The African Charter on Human and Peoples’ Rights, also

known as the Banjul Charter, is an international human

rights treaty adopted by the member states of the African

Union (AU). While the Charter primarily focuses on human

and peoples' rights, it indirectly influences matrimonial

reliefs under personal laws in African countries through its
overarching human rights principles . Here are some
important aspects of the African Charter on Human and

Peoples' Rights that have implications for matrimonial

reliefs under personal laws [*2:

1. Right to Non-Discrimination (Article 2): Article 2 of
the African Charter prohibits discrimination based on
various grounds, including sex, religion, and social
origin. This principle of non-discrimination is relevant
to matrimonial reliefs, as it calls for personal laws to
treat individuals equally, regardless of their
characteristics or circumstances.

2. Right to Equality (Article 3): Article 3 of the African
Charter recognizes the right to equality before the law
and equal protection of the law. Personal laws that
discriminate against individuals in matrimonial matters
may violate this provision.

3. Right to Dignity (Article 5): Article 5 of the African
Charter guarantees the right to dignity and protection
from inhuman and degrading treatment. This provision
can be relevant in cases involving divorce, spousal
abuse, or other issues within the context of matrimonial
reliefs.

4. Right to Marriage (Article 6): Article 6 of the African
Charter recognizes the right to marry and found a
family. It implies that personal laws should uphold the
principles of free choice in marriage and should
prohibit forced marriages or marriages conducted
without the consent of the parties involved. Article 6 of
the Charter emphasizes that marriage should be entered
into with the free and full consent of the intending
spouses. This provision is relevant to issues of consent
in matrimonial matters.



National Journal of Multidisciplinary Research and Development

5. Freedom of Thought, Conscience, Religion, and
Belief (Article 8): Article 8 of the African Charter
protects the freedom of thought, conscience, religion,
and belief. In matrimonial cases, this article can be
invoked in matters related to religious conversions,
interfaith marriages, and disputes related to religious
practices within a marriage.

International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families
The International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their
Families (commonly known as the Migrant Workers
Convention) is an international treaty adopted by the United
Nations General Assembly in 1990. This convention is
specifically designed to protect the rights of migrant
workers and their families, including addressing issues
related to family and matrimonial matters (%1,
1. Non-Discrimination (Article 7)
= Article 7 of the convention prohibits discrimination
against migrant workers and their families on various
grounds, including nationality and immigration status.
This provision can be relevant in cases where
matrimonial reliefs are denied or restricted based on the
migrant worker's status.

2. Right to Consular Assistance (Article 18)

= Article 18 of the convention provides for the right of
migrant workers and their families to receive consular
assistance. This can be relevant when individuals face
matrimonial issues while living in a foreign country and
require assistance from their home country's consulate
or embassy.

3. Protection of Children (Article 28)

=  Article 28 of the convention emphasizes the protection
of the rights of children of migrant workers. It includes
provisions related to education, health care, and social
services, which can indirectly affect matrimonial reliefs
in cases where children are involved in family matters.

4. Access to Legal and Administrative Proceedings
(Article 29):

= Article 29 of the convention guarantees migrant
workers and their families access to legal and
administrative proceedings. This provision can be
relevant in matrimonial cases where migrant workers or
their family members seek legal remedies or
matrimonial relief.

5. Right to Family Unity (Article 44)

= Article 44 of the Migrant Workers Convention
recognizes the right of migrant workers and their
families to be reunited. This includes the right to live
together as a family, and it emphasizes the importance
of preserving the unity of the migrant worker's family,
including in cases of migration.

Inter-American Convention on the Granting of Civil
Rights to Women (Belen do Para Convention)

The Inter-American Convention on the Granting of Civil
Rights to Women, also known as the Belém do Para
Convention, is an international treaty adopted in 1948 by the
Organization of American States (OAS) 4,
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1. Non-Discrimination (Article I)

Article | of the Belém do Para Convention emphasizes
that women should enjoy civil rights on an equal basis
with men. This principle of non-discrimination can be
relevant in cases where personal laws discriminate
against women within the context of marriage and
family, such as in matters of divorce, property rights, or
child custody.

2. Rights in the Family (Article I1)

= Article Il recognizes that women have equal rights to
freely and responsibly choose their spouse and enter
into marriage. This article affirms women's autonomy
and consent within marriage, which can be relevant
when addressing issues related to matrimonial reliefs.

3. Rights in Marriage and Family Life (Article 111)

= Article 1l underscores the importance of equal rights
and responsibilities of spouses within marriage and
family life. While it doesn't provide specific provisions
on matrimonial reliefs, it sets the tone for promoting
equality and non-discrimination in matters related to the
family.

4. Protection from Violence (Article VI)

= Article VI of the convention addresses violence against
women and emphasizes the duty of states to prevent,
investigate, and punish such violence. This can be
relevant in matrimonial cases where violence is a
factor, as it calls for legal measures to protect women's
rights and safety within the family.

5. Access to Legal Recourse (Article VII)

= Article VII underscores the importance of ensuring
women have access to effective legal recourse when
their rights are violated. In cases involving matrimonial
reliefs, this provision can be relevant when women seek
legal remedies related to marriage and family matters.

United Nations Declaration on the Rights of Indigenous

Peoples (UNDRIP)

The United Nations Declaration on the Rights of Indigenous

Peoples (UNDRIP) is a comprehensive international

instrument adopted by the United Nations General

Assembly in 2007 [51,

1. Right to Non-Discrimination (Article 2)

= Article 2 prohibits discrimination against indigenous
individuals and communities in any form. This includes
discrimination within the context of matrimonial reliefs
and family matters.

2. Right to Self-Determination (Article 3)

= Article 3 affirms the right of indigenous peoples to self-
determination, including the right to freely determine
their political status and economic, social, and cultural
development. This can include the ability to shape their
own matrimonial laws and practices.

3. Right to Culture (Article 11)

= Article 11 recognizes the right of indigenous peoples to
practice and revitalize their cultural traditions,
including those related to family and matrimonial
customs. This right can impact how indigenous
communities handle matrimonial issues.
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4.

Right to Maintain and Develop Indigenous Legal
Systems (Article 34)

Article 34 of UNDRIP recognizes the right of
indigenous peoples to maintain, develop, and apply
their own legal systems. This includes their customary
laws and practices related to family, marriage, and
divorce. Indigenous legal systems often govern
matrimonial issues within their communities.

Rights of Indigenous Women (Articles 22 and 44)
Article 22 highlights the particular vulnerabilities faced
by indigenous women and the need to ensure the full
and effective exercise of their rights. Matrimonial
reliefs and family laws within indigenous communities
should be consistent with these rights.

Article 44 emphasizes the importance of consulting and
obtaining the free, prior, and informed consent of
indigenous women in matters that affect them,
including matrimonial issues.

Right to Access to Justice (Article 40)

Article 40 recognizes the right of indigenous peoples to
access to justice on equal terms with others. This
includes seeking matrimonial reliefs and legal remedies
within indigenous legal systems or national legal
systems.

Human Rights Treaty Monitoring Bodies [*¢]

1.

Reviewing State Reports

States that are parties to international human rights
treaties are typically required to submit periodic reports
to the relevant treaty monitoring bodies detailing their
efforts to implement treaty provisions, including those
related to matrimonial reliefs. These reports are subject
to scrutiny, and the monitoring bodies can make
recommendations and provide guidance on improving
the legal framework for matrimonial reliefs.

General Comments and Recommendations

Treaty monitoring bodies often issue general
comments, recommendations, and interpretative
guidance on various aspects of human rights treaties.
These documents may address issues related to
matrimonial reliefs, such as the right to marry, divorce,
and access to legal remedies. States may use these
documents as reference points when reforming their
personal laws 7],

Individual Complaints Procedures

Some treaty bodies have mechanisms that allow
individuals to submit complaints alleging violations of
their rights under the relevant treaty. In cases where
individuals face obstacles or discrimination in obtaining
matrimonial reliefs under personal laws, they may seek
redress through these procedures. The treaty bodies can
issue findings and recommendations in such cases.

Country-Specific Inquiries

In response to allegations of widespread or systematic
human rights violations, treaty bodies may initiate
inquiries or investigations into the human rights
situation in a particular country. Matrimonial reliefs and
personal laws can be subjects of inquiry if they are
found to be discriminatory or in violation of treaty
obligations 1281,
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5. Promotion of Best Practices

Treaty monitoring bodies can promote best practices
among member states by highlighting positive
examples of legal reforms related to matrimonial
reliefs. These success stories can serve as models for
other states looking to improve their legal frameworks.

6. Awareness and Advocacy

= Treaty monitoring bodies often raise awareness about
human rights issues, including those related to
matrimonial reliefs, through their reports and activities.
This can lead to increased advocacy for legal reforms
and greater public awareness of these issues.

Matrimonial Reliefs under Personal Laws in USA 1
1. Marriage Laws: Each state in the U.S. has its own
requirements and regulations for obtaining a
marriage license. These requirements typically
include age restrictions, waiting periods, blood
tests (in some states), and consent or parental
consent for minors.

2. Divorce Laws: Divorce laws also vary from state
to state. Some states follow a "no-fault" divorce
system, where a divorce can be granted without
proving fault or wrongdoing by either party. Others
still maintain "fault" grounds for divorce, such as
adultery, cruelty, or abandonment. The division of
marital property, alimony (spousal support), and
child custody and support are typically determined
based on state-specific guidelines and laws 2%,

3. Child Custody and Support: Child custody laws
prioritize the best interests of the child, and states
have different standards for determining custody
arrangements. Child support guidelines, which take
into account factors like income and the needs of
the child, also vary by state. The federal
government enforces child support laws through
the Child Support Enforcement Program.

4. Federal Laws: Some federal laws impact
matrimonial reliefs, especially in cases involving
child custody and support. The Uniform Child
Custody Jurisdiction and Enforcement Act
(UCCJEA) is a federal law that helps resolve
jurisdictional disputes when parents live in
different states. The Uniform Interstate Family
Support Act (UIFSA) is another federal law that
streamlines the enforcement and modification of
child support orders across state lines 2,

Matrimonial Reliefs under Personal Laws in UK

In the United Kingdom, matrimonial reliefs under personal

laws are primarily governed by family law, which

encompasses a complex blend of statutes, common law, and
legal precedents.

1. Marriage and Civil Partnerships: The UK recognizes
both civil marriages and religious marriages, but for a
marriage to be legally valid, it must be registered with
the appropriate authorities. Civil partnerships, which
were initially introduced for same-sex couples, are also
available to opposite-sex couples. The legal rights and
responsibilities of married couples and civil partners are
similar 22,
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2. Divorce: Divorce in the UK is governed by the
Matrimonial Causes Act 1973 in England and Wales,
the Family Law (Scotland) Act 1985 in Scotland, and
the Matrimonial Causes Order 1981 in Northern
Ireland. The grounds for divorce are typically based on
the irretrievable breakdown of the marriage, which can
be proven through different facts, including adultery,
unreasonable behaviour, desertion, or a period of
separation.

3. Financial Settlements: Upon divorce or dissolution of
a civil partnership, the court has the authority to make
financial orders, including orders related to spousal
maintenance, property division, and pension sharing.
The goal is to achieve a fair and equitable division of
assets and financial responsibilities.

4. Child Custody and Support: The best interests of the
child are paramount in child custody and support
matters. The Children Act 1989 (England and Wales),
the Children (Scotland) Act 1995 (Scotland), and the
Children (Northern Ireland) Order 1995 (Northern
Ireland) govern these issues, emphasizing the child's
welfare. Custody arrangements can include sole or joint
custody, and child support is calculated based on
guidelines 231,

5. Pre-nuptial and Post-nuptial Agreements: The UK
recognizes pre-nuptial and post-nuptial agreements,
which allow couples to specify how their assets and
financial affairs will be handled in the event of divorce
or dissolution. While these agreements are not
automatically binding, they can carry substantial weight
in court if certain conditions are met.

6. Domestic Violence and Protection Orders: Laws and
provisions exist to protect individuals from domestic
violence, including the issuance of non-molestation
orders and occupation orders to safeguard victims and
remove perpetrators from the home.

Conclusion

The intersection of international human rights standards and
matrimonial reliefs under personal laws is a complex and
dynamic field that requires careful consideration. While
personal laws often reflect cultural and religious traditions,
they must also align with fundamental human rights
principles to ensure justice and equality for all individuals,
especially in matters of marriage and family. The
harmonization of personal laws with international human
rights standards is an on-going process, with many countries
striving to strike a balance between respecting tradition and
upholding universal rights. It is imperative for nations to
continually review and reform their personal laws to ensure
that they promote gender equality, protect individuals from
discrimination and violence, and uphold the dignity and
autonomy of all citizens. By doing so, societies can create a
more just and inclusive legal framework that reflects the
values of both tradition and human rights, fostering a world
where everyone can enjoy the benefits of marriage and
family life without discrimination or injustice.
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